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SCENARIO 

• Builders Ltd is a construction firm operating across the UK.  A large 

construction project is underway.  It’s an exciting job.  John Smith, 

the Managing Director, knows it will really but Builders Ltd “on the 

map” as they are due to finish ahead of schedule and under budget.  

With over 20 employees on site, people are busy.  Richard Brown, 

the Health and Safety Manager, has been trying to ensure that 

health and safety is managed effectively but he feels under 

pressure, given the budget constraints. 

 

• Disaster has struck.  Richard has called John to say some edge 

protection had been missing and an employee has fallen five floors.  

It’s a fatality.  The police have arrived on site and the remaining 

employees are in shock.  Richard and John are thinking, “what 

now”? 

 

 



Police v HSE/HSENI 

• Work related death protocol (England & Wales) 

 

• Work related death protocol (Scotland) 

 

• Investigation of work related deaths Northern Ireland 

Agreement for liaison 

 

• NB HSENI power to compel answers – Article 22 HSWO 

 



Background: Police Powers 

• SCOTLAND - Common law powers from institutional 

writers and cases 

• Common law arrest; statutory detention 

• Arrest = sufficient evidence to charge 

• Detention = reasonable suspicion of involvement 

• Salduz, Cadder and corroboration 

 

• ENGLAND, WALES & NI – PACE 

 

 

 

 

 



 

 

THE POLICE ARE GOING TO ARREST 

JOHN SMITH, THE MANAGING 

DIRECTOR – HOW CAN THEY DO THIS? 



Power of Arrest - England & Wales 

• PACE, Code G 

• Reasonable grounds: 

–  to form reasonable suspicion of person’s involvement 
(or attempted involvement) in commission of specified 
criminal offence; and 

– for believing that arrest is necessary  e.g. to allow for 
prompt and effective investigation 

• Requirement for caution / no need for warrant 

• Taken to police station as soon as practicable 

• Custody Sgt must review lawfulness of arrest 

• Power to search lawfully arrested person (s.32 PACE) / 
post-arrest searches of premises (s.18 PACE) 

 

 



Power of Arrest – Northern Ireland 

• PACE Code G also (Article 26 of PACE NI) 

 

1. Person’s involvement 

2. Reasonable grounds for believing arrest is necessary 

 

• Requirement for caution / no need for warrant 

• Taken to police station as soon as practicable 

• Custody Sgt must review lawfulness of arrest 

• Power to search lawfully arrested person (Article 34 
PACE NI) / post-arrest searches of premises (Article 20 
PACE NI) 

 

 

 



Power of Arrest - Scotland 

• Under warrant granted by a justice 

• Arrest without warrant if justified by the circumstances 

– e.g. urgency, risk of absconding or further offending 

• Police can search a lawfully arrested person 

• No automatic right to search their premises 

 

• Arrest must be followed by a charge 

• After charge, suspect cannot be further questioned 

• Can be liberated, or held in custody pending court 

• If held in custody, must be brought to court on the next 
lawful day 

 

 



 

 

JOHN IS IN POLICE CUSTODY – HOW IS 

HE PROTECTED? 



Power of Detention - Scotland 

Detention 

• A lesser status than that of an arrested person: subject 

only to reasonable suspicion of an imprisonable offence 

• Limit of 12 hours – can be extended to 24 hours for an 

indictable offence - s14A(4) 

• Can be taken to a police station or other place, 

questioned, searched, and have non-intrusive samples 

taken (e.g. fingerprints) 

• May then be released or arrested and held in custody 

 

 

 

 

 

 



Power of Detention - England & Wales 

Detention 
• Custody Sgt to decide whether to authorise detention: 

– Necessary to secure or preserve evidence 

– Necessary to obtain evidence by questioning 

– For charging decision to be made / obtain fingerprints and DNA 

• Person may be searched for evidence before placed in cell (s.54 & 
55 PACE) 

• Custody Record / ‘Relevant Time’ / Reviews of detention: 

– 6 hrs               9 hrs              9 hrs (Custody Sgt) 

– Authorise detention w/o charge for up to further 12 hrs 
(Superintendent) 

– Warrant for further detention for up to further 36 hrs (+36 hrs) 

– Max. 96 hours from the ‘relevant time’ 

 

 



Power of Detention - Northern Ireland 

Detention – Code C 
 

• Same powers as under PACE (GB) 



Rights in custody - England & Wales  

Rights of Detained and arrested persons (“Code C”) 

• To have someone informed of their arrest / detention 
(para 5) 

• Right to “free” legal advice (para 6): 

– Private consultation – may be in person and/or over 
the telephone 

– Before questioning and at any time during questioning 
in interview under caution 

• Access to PACE codes / written notice of rights (para 3) 

• Retain clothing and items 

• Have medical help if feeling unwell 

• Appropriate adult (if under 18 years or ‘vulnerable’) 
 



Rights in custody - Northern Ireland 

• PACE Code C 

 

• Access to solicitor – In the matter of an application by 

McNamee and McDonnell LLP for Judicial Review [2014] 

NICA 13  

 



Rights in custody - Scotland 

Rights of detained and arrested persons 

• To have intimation of detention / arrest given to someone 

• To have access to a solicitor: 

– Intimation sent to a solicitor 

– Private consultation before being questioned 

– And at any time during questioning 

– Private consultation may be in person or by telephone 

 

 

 

 

 



 

THE INTERVIEW….ANSWER ALL 

QUESTIONS OR “NO COMMENT?” 



Interviews - England & Wales  

Power to question the accused 

• Disclosure: arrested person must be given sufficient 
information to: 

– understand reason for arrest (nature of offence, when, 
where) 

– to enable client to receive legal advice 

• Rest period – 8 hours free from questioning etc in any 24 hr 
period 

• The Caution / Right to Silence – adverse inferences 

 but......potential consequences if person fails to co-operate 
or answer particular questions 

Power to question witnesses 

• Voluntary attendance – no formal rules governing procedure 

• Not entitled to have a lawyer present as a matter of law 
 



Interviews - Northern Ireland 

• Provisions mirror PACE (England & Wales) 

 

• Caution in Northern Ireland 

 

• PACE Code C – Rules in the Code do not apply unless 

and until the person questioned is suspected on known 

reasonable objective grounds of an offence 

 

• No person is under a legal obligation to accompany a 

police officer to a police station unless formally arrested 



Interviews - Scotland 

Powers to question the accused 

• Caution administered 

• Must give name, address, date and place of birth and 
nationality 

• Subject to the right to legal advice 

• Any questioning deemed ‘unfair’ will not be used in court 

• No adverse inference can be drawn from silence at 
interview 

Powers to question witnesses 

• Must give name, address, date and place of birth and 
nationality 

• Not obliged to give any other information 
 

 

 

 

 



HSE Compared - England & Wales 

• Similar powers to that of the Police (s.20 HSWA): 

– Right of entry to premises (without any need to give 
notice); 

– Carry out investigations and examinations  

– Require the production of, inspect and take copies of 
relevant documents; 

– to require / compel any person to answer questions (but no 
power of arrest or detention) 

– Require facilities and assistance to be provided 

– Require the production of and inspection of books,  
documents etc (and seize such items)  

 

• Use of powers must be necessary, justified and proportionate 

• Obstruction of s.20 powers may constitute a criminal offence 
 



HSE Compared – Northern Ireland 

• Powers of an Inspector – Article 22 Health & Safety at 
Work (Northern Ireland) 1978 

– Enter the premises 

– Direct that the premises be left undistrubed 

– Take measurement, samples and photographs 

– Compel answers 

– Require production and inspection of records 

– Take copies of documents 

– Require facilities and assistance 

 

• HSENI approach  



HSE Compared - Scotland 

• HSE far greater powers to enter, search and seize 

without warrant – no requirement for “urgency” 

• HSE power to compel witnesses to provide information 

• No HSE power of arrest, detention or “reasonable force” 

• Don’t have the same rights in respect of questioning 

• But in practice those same rights are afforded to ensure 

ECHR compatibility and the admissibility of evidence 
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